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1, 5 Sup. Ct. 1113; see Bankers Trust Co. v. Texas & Pac. By., supra, 
goes very far and cannot in reason be extended to the principal case 
in which no federal act either of incorporation or otherwise is directly 
or indirectly involved. The fact that the United States government 
is intimately concerned in the case is not ground for federal jurisdic- 
tion nor can the United States be regarded by any stretch of the im- 
agination as a "party to the suit" for it is not a party to the record. 
2 Story on the Constitution (5th ed.) § 1688. It is submitted that 
the ground asserted for federal jurisdiction in the principal case is 
untenable, has no basis either in theory or in authority, and is prob- 
ably the result of an unwarranted and uncalled for assumption of 
"war power". 



Constitutional Law — Ereedom op Contract — Tipping. — A state stat- 
ute prohibited an employer from entering into a contract with an 
employee whereby the latter was required to surrender all tips. Held, 
one judge dissenting, the statute was unconstitutional. Ex parte Farb 
(Cal. 1918) 174 Pae. 320. 

The right of personal liberty and private property in the constitu- 
tional sense includes the right to enter into contracts for personal 
service. Truax v. Batch (1915) 239 U. S. 33, 36 Sup. Ct. 17. The 
"freedom of contract", however, is not absolute, but subject to the 
restraints of the legislature in the exercise of the police power. Erie 
By. v. Williams (1914) 233 U. S. 685, 34 Sup. Ct. 761. Erom this 
source is derived the constitutional power of the legislature to protect 
the public against fraudulent practices. Cooley, Constitutional Limi- 
tations (7th ed.) 886. Regulations of this sort are directed against 
the sale of simulated commodities, People v. Arensberg (1887) 105 N. 
Y. 123, 11 N. E. 277; the suppression of evils in trades furnishing op- 
portunities for abuse, as peddling, Emert v. Missouri (1895) 156 U. S. 
296, 15 Sup. Ct. 367; and businesses of a fiduciary nature, as ware- 
houses, W. W. Gargill Go. v. Minnesota (1901) 180 U. S. 452, 21 
Sup. Ct. 423; Ereund, Police Power, §§ 272 et seq. It does not seem that 
the instant case presents a situation of fraud upon the public. The 
fact that the employer was the ultimate recipient of the tips will not 
deprive the employee of the benefits of a higher wage and continued 
employment. And it is a fact of ordinary knowledge that not infre- 
quently the lesser or greater portion of the tips is destined for the 
pockets of others than the immediate donee. The support of the Stat- 
ute may be urged on the further ground of the prevention of the 
economic oppression of the employee. The courts have upheld stat- 
utes requiring the payment of employees at stated intervals, Erie By. 
v. Williams, supra, and with money instead of store checks, Enoxville 
v. Harbison (1901) 183 U. S. 13, 22 Sup. Ct. 1; providing a fair basis 
for measuring wages, McLean v. Arkansas (1909) 211 U. S. 539, 29 
Sup. Ct. 206; prohibiting the assignment of wages, Mutual Loan Go. 
v. Martell (1911) 222 U. S. 225, 32 Sup. Ct. 74; and setting a mini- 
mum wages in certain instances. Stettler v. O'Hara (1914) 69 Ore. 
519, 139 Pac. 243, aff'd. 243 U. S. 629, 37 Sup. Ct. 475. The tip, how- 
ever, is hardly such an incident of the employee's welfare as to make 
the surrender of it a subject of legislative interference. The Court in 
the principal case intimated that the legislature might well stop the 
custom of tipping entirely. It seems, moreover, that the employee 
would gain indirectly, by a contract with the employer, as an increased 
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wage, what he should otherwise acquire directly by a retention of the 
tip if the statute were upheld. It is submitted that the principal 
case is sound. 

Contracts — Physician's Services — Amount op Compensation. — 
Plaintiff rendered medical services to A at the request of defendant's 
testator and sued for their value. Held, in determining the value of 
plaintiff's services it was proper to consider the size of the decedent's 
estate in view of a general usage among physicians to regulate their 
fees according to their patients' ability to pay. Succession of Levitan 
(La. 1918) 79 So. 829. 

Where a physician renders services to a patient without an ex- 
press contract, the courts have, as a general rule, failed clearly to 
distinguish between those cases where recovery should be had on quasi- 
contractual grounds and those where a contract implied in fact has 
arisen. In all cases they have adopted as a test of a reasonable com- 
pensation the ability and experience of the physician, the nature of 
his services, the time spent in performing them and the amounts 
received for like services by physicians of similar professional stand- 
ing. See Jonas v. King (1886) 81 Ala. 285, 1 So. 591; Saffin v. Thomas 
(1894) 8 Oh. C. C. 253; Stockbridge v. Orooher (1852) 34 Me. 349. 
Following this test, the great weight of authority holds that evidence 
of the patient's ability to pay cannot be used as a basis of compensa- 
tion, even though there is a custom among physicians to regulate 
their charges according to the wealth of their patients. Robinson v. 
Campbell (1878) 47 Iowa 625; Morrell v. Lawrence (1907) 203 Mo. 
363, 101 S. W. 571; contra, Ozarnowshi v. Zeyer (1883) 35 La. Ann. 
796; see Lange v. Kearney (1889) 51 Hun. 640, 4 N". T. Supp. 14 aff'd. 
(1891) 127 K T. 676, 28 ST. E. 255. Evidently where a physician in 
an emergency renders services to one who is unconscious or otherwise 
unable to contract, compensation must be based on a quasi-contract- 
ual obligation alone and the patient's wealth is not a factor entering 
into the determination of reasonable value. Ootnam v. Wisdom (1907) 
83 Ark. 601, 104 S. W. 164; 8 Columbia Law Rev. 58. But in the 
instant case, as well as in all others where services were rendered at 
the request of the patient, recovery should be had on a contract im- 
plied in fact and not in quasi-contract. See Ootnam v. Wisdom, supra. 
Such an action being based entirely on the intention of the parties, 
Eertzog v. Eertzog (1857) 29 Pa. St. 465, a general custom among 
physicians to regulate their fees according to the ability of their 
patients to pay, or even a habit of the particular physician to do so, 
if known to the defendant, should be admitted to show what charges 
the parties contemplated when making the contract. Upon this reas- 
oning, suggested in Morrissett v. Wood (1899) 123 Ala. 384, 26 So. 
307 and Lange v. Kearney, supra, the principal case would seem sound 
though not in accord with the weight of authority. 

Equity — Injunction to Protect the Right op Property in News. 
— The complainant collected news at great expense for distribution 
among its members. The defendant made a practice of taking com- 
plainant's news reports, published in early editions or on bulletin 
boards, rewriting them, and then transmitting this pirated news to its 
own customers, who would in this manner procure and publish it before 
the members of the Associated Press in the same locality. Held, three 



